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[1] Zahra Kazemi was allegediy amested, detained, tortured and assassinated, by
Iranian authorities in Iran. This took place over the period June/July 2003.

[2] On or about June 29, 20086, the son of Zahra Kazemi, Stephan (Salman) Hashemi
(«Hasheml»), In his capacity as Liquldator of the Estate of the Late Zahra Kazemi as
well as in his personal capacity, Instituted the present action against the Islamic
Republic of Iran («lran»), the Ayatollah Ali Khamenel, Supreme Leader of lran, (the
«Head of State»), Saced Mortazavi, the Chief Public Prosecutor of Tehran (the
«Prosecutor») and Mohammad Bakhshi former Deputy Chief of Intelligence of Evin
Prison, («Bakhshi»).

[3] This combined recourse seeks damages against all of the above-named
Defendants, solidarily, as a result of the ill-treatment and death of Zahra Kazemi. The
damages sought vary depending upon the identity of the claimant and the nature of the
losses suffered. In point of fact, although they are instituted in the same Record, we are
in the presence of two distinct instances which could have been instituted separately’.
Accordingly, the Court will treat them as separate for the purpose of the present
judgment inasmuch as certain of the findings to be determined below may not
necessarily apply to both instances.

[4] Paragraph 113 of the action identifies the heads of claim and compensations sought.
It reads as follows:

113. As a direct result of the Defendants' abuse, sexual assault and
torture of Ms. Kazemi, which led directly to her death, the Plaintiffs
are entitled to claim, and do hereby claim against the Defendants,
both jointly and severally, the following damages:

a) for the Estate of the late Zahra {Ziba) Kazemi, for the physical,
psychological and emotional pain and suffering undergone
by Ms. Kazeml from the time of her arrest until the time of her
death: $5,000.000;

b) for Stephan Hashemi, son and only child of the late Zahra
Kazeml|, for the loss of his very close relationship with his
mother and for the psychological and emotional prejudice
occasioned by this loss: $5,000,000;

c) for the Estate of the late Zahra (Zlba) Kazemi, exemplary and
punitive damages due to the Defendants' unlawful and
Intentlonal Interference with Ms. Kazemi's rights and
freedoms: $5,000,000;

d) for Stephan Hashemi, son and only child of the late Zahra
Kazeml, exemplary and punitive damages due to the

! Oznaga v. La Société des Loteries et Courses du Québec [1981] 28.C.R. 113; Cheftechi v. Esposho
{19981} CanLii 3445 (QC.C.A) and subsequent jurisprudence on the powsr of the Court fo freat
combined recourses as distinct and seperate, more particularly in the light of 2 Motion for summary
dismissal based on absence of jurisdiction.
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Defendants' unlawful and intentional interference with Mr.
Hashemi's rights: $2,000,000;

8) axpenses for the disinterment of the remains of the late Zahra
Kazeml, for thelr return to Canada, and for their burial in
Canada following an independent autopsy, such amount to
be perfected at trial;

) reimbursement for legal expenses incurred by the Plaintiffs
in the preparation of the present proceedings;

[5] The conclusions of the action are drafted as follows:
WHEREFORE, MAY IT PLEASE THIS HONOURABLE COURT TO:
GRANT the Plaintiff"s Motion to Institute Proceedings;

CONDEMN the Defendants, on a solidary basis, to pay to the
Plaintiff, the Estate of the late Zahra {Ziba) Kazemli, ths
amount of ten million doflars ($10,000,000);

CONDEMN the Defendants, on a solidary basis, to pay to the
Plaintiff, Stephan (Salman) Hashemi, the amount of seven
million dollars ($7,000,000);

ORDER that the Defendants arrange for the disinterment of
Ms. Kazemi's remains under the supervision of Canadian
authorities in ran and immediately release Ms. Kazemi's
remains into their custody so that they may be returned to
Canada for Indapendent autopsy and burial;

THE WHOLE with costs.

[6] The Defendants have appearad under strict reserve of their right to invoke the total
and complete absence of jurisdiction of this Court to hear and/or grant any and/or all of
the reliefs sought against Iran, the Head of State, the Prosecutor or Bakhshi, either
individually or collectively as solidary Defendants, based on the application of the Stafe
Immunity Act of Canada, S.R.C. 1985 ¢.5-18 as amended (the«S/A»). A Motion was
made in the form of an Exception to Dismiss the Action pursuant to Sect. 165(4) of the
Quebec Code of Civil Procedure which allows the summary dismissal of the action
when:

165{4) : The suit is unfounded in law, even if the facts alleged are true.

[7] The Plaintiffs have answered the Defendants' Exception to Dismiss with a
congtitutional challenge of the relevant dispositions of the S/A and, subsidiarily, by
raising certain exceptions provided in the S/A which would permit the action to proceed
without having to examine the constitutional validity of the SI/A.

[8] The present judgment addresses the limited but complex question of whether or not
the Plaintiff Hashemi, in his personal capacity or as Liquidator of his mother's estate
may, notwithstanding the S/A, entertain this action, in whale or in part and if so, against
whom, For this purpose, all the facts alleged in the Introductory Motion must be taken
as avemred.

g e g o s e
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[9] The Intervenants Amnistie Internationale and Canadian Centre for International
Justice have been granted the status of Intervenants. They support the position of the
Plaintiffs but also add that should this Court conclude to the constitutional validity of the
SIA, that this Court should also "read in" certain additional exceptions to the principle of
immunity of forelgn states not specifically identified into the SIA but emanating from the
common law or from international law, pursuant to which torture should be considered in
all cases as a bar to sovereign immunity and consequently as an exception to any
immunity conferred by the SIA.

[10] The Mis-en-Cause Attomey General of Canada has appeared for the sole
purpose of defending the constitutional validity of the State Immunity Act.

THE RELEVANT FACTS ALLEGED

[11] The Court will, firstly, review the salient facts alleged by the Plaintiff to establish
the basis of the cause or causes of action against the Defendants.

[12] Zahra Kazemi, a Canadian citizen? visited Iran in 2003 as a free lance
photographer and journalist.

[13] On or about June 23, 2003, she was taking photographs of people protesting
against the arrest and detention of family and friends in front of Evin prison in Tehran.

[14) Zahra Kazemi was amested on the ordaers of the Prosecutor. During her
detention, she was beaten, sexually assauited and tortured by Iranian authorities. She
also endured extensive Interrogations by representatives of the Iranian Ministry of
Justice, the Intelligence Unlt of the lranlan Law Enforcement Force («LEF») and the
Iranian Ministry of Intelligence.

[15] At some time before July 6, 2003, Zahra Kazemi is taken to the Baghiatollah
Hospital. She is unconscious. She allegedly suffers from a gastro-intestinal bleeding but
this diagnosis was later changed to one of brain injury. She falls into a coma and is
transferred to intensive care.

[16] On July 8, 2003, Zahra Kazemi's mother, who resides in Iran, is informed of her
daughter's detention and condition, Upon her arrival in Tehran, she is denied access to
her daughter. It is only through the complicity of a nurse that she will eventually see the
unconscious body of her daughter and note several marks and signs of beatings and
torture on various parts of her body.

[17] On the evening of July 7, Mr. Hashemi is informed of his mother's critical
condition.

[18] Despite the intervention of the Canadian Embassy authorities, no information as
to Zahra Kazemi's condition is communicated and all requests for her independent

2 Apparently, Zahra Kazeml Is also an Iranian citizen and was treated as such by the Iranian authorities
upon her arrest and detention.

i o i e g, ey s
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medical examination and/or treatment are denisd. Zahra Kazemi will eventually be
declared brain-dead with no possibility of recovery.

[19] On or about July 10, a request for Zahra Kazemi’s transfer to Canada is denied.
[20] On July 12, 2003, the Iranian govemment announced the death of Zahra

Kazemi.

[21] Paragraphs 43 to 50 of the Motion to Institute proceedings are worthy of integral

reproduction:

43.

45,

in the weeks following Ms. Kazemi's death, various explanations
were provided for the cause of death. At no time did the Iranian
government dispute the fact that Ms. Kazemi had died while in
[ranian custody;

Mohammad Hossein Khoshbakht, the Director of the Foreign Press
Service of the Ministry of Culture and Islamic Guidance, announced
that Ms. Kazeml had died as a result of a stroke. Mr. Khoshbakht
would later indicate he was pressured into making this declaration
by Mr. Mortazavi;

By the end of July however, Iran’s Vice President Mohammad All
Abtahi told reporters following a cabinet meeting that Ms. Kazemi's
death was likely a murder and that the cause of death was fliksly a
biow to the head;

While detained by Iranian officials, Ms. Kazemi was physlically and
sexually assaulted and tortured, as evidenced by the extensive
physical injuries she sustained to most parts of her body. Her
injuries included:

a) a fractured nose bone;

b) a crushed right upper eardrum with small bones exposed;

c) deep parallel linear abrasions on the back of her neck;

d) a possible fracture of one or more of her ribs;

e) several strip-like wounds on her back;

f) extensive ecchymosis (skin discoloration caused by the
escape of blood into the tissues from ruptured blood vessels)
in the pubic area, thighs, groin, back, buttocks and the
sacrum;

a) trauma to the genital area;

h) extenslve ecchymosis on the back of both arms, both legs
and on the soles of both feet;

iy fractured bones and broken nalls on her hands;

D crushed and fractured toes and nails;

B e L]
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k) muitiple linear wounds along the back of her forelegs.

47. These injurles are clearly indicative of severe physical abuse to
most of Ms. Kazemi's body;

48. The concentration of ecchymosis In the pelvic area and the trauma
to the genital area also indicate that Ms. Kazeml was sexually
abused;

49. Iranian officials attempted to conceal Ms. Kazemi's torture and
sexual abuse. They deliberately delayed contacting Ms. Kazemi's
family in order to prevent them from discovering the full extent of
her Injuries;

50. By delaying informing anyone of Ms. Kazemi's whereabouts, iranian
officlals deliberately attempted to conceal the extent of her torture
and abuse while In Iranlan custody. The longer the Iranian officials
delayed, the more the severity of the appearance of the wounds on
Ms. Kazemi's body would diminish.

[22] Zahra Kazemi was buried in Iran, despite the many requests of the family to
repatriate her body. This was denied by lranian authorities. The Plaintiffs alsc allege
that Zahra Kazemi's mother was coerced by Iranian officials inciuding Mortazavi into
signing documents indicating her desire to have her daughter buried in Iran.

[23] Despite Iran's announcement through President Khatami of an inquiry
commission into Zahra Kazemi’s death, the Plaintiffs are convinced that it is impossible
for them to hava justice before an independent tribunal. Contradictory declarations were
made by various Iranian officials but finally, Zahra Kazemi's death was allegedly due to
a fractured skull causing a brain haemorrhage after...«either a hard object struck her
head, or her head struck a hard object». ..

[24] Towards the end of July, 2003, the "Article 90 Commission of the Majlis" decided
to launch a separate inquiry into Ms. Kazemi's death. Several individuals were
incarcerated but on Qctober 28, 2003 a report was released indicating that Mortazavi
and other members of the judiciary were directly involved in the detention, torture and
death of Ms. Kazemi as well as being part of an ongoing attempt to keep any
information related to her death from becoming known.

THE PREJUDICE SUFFERED BY THE PLAINTIFFS

[25]  Plaintiff Hashemi alleges having suffered a considerable prejudice resulting from
the psychological and emotional trauma suffered after having been informed of the k-
treatment and assassination of his mother. This prejudice is ongoing. The news of the
arrest, beating, rape and torture of his mother coupled to the refusal by the lranian
government to property treat the victim or alternatively to allow her transfer out of Iran
for medical and humanitarian reasons ars all sources of Mr. Hashemi’s prejudice.

[26] Because the trauma suffered by Mr. Hashemi occurred and was suffered by him
while he was domiciled and residing in Quebec, Mr. Hashemi contends that the

SV U U T
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Superior Court of Quebec has jurisdiction to hear and decide upon his claim. He
specifically invokes Article 3148 C.c.Q which reads as follows:

Art. 3148, In personal actions of a patrimonial nature, a Québec
authority has jurisdiction where

{f) the defendant has his domicile or his residence in Québec;

(2) the defendant is a legal person, is not domiciled in Québec but
has an establlshment in Québec, and the dispute relates to its activities
in Québec;

(3) a fault was committed In Québec, damage was suffered in Québec,

an injurious act occurred in Québec or one of the obligatlons arising
from a contract was to be performed in Québec;

(4) the parties have by agreement submitted to it all existing or future
disputes between themselves arising out of a specified legal
relationship;

(5) the defendant submits to its Jurisdiction.

Howevaer, a Québec authority has no jurisdiction where the parties, by
agreement, have chosen to submit all existing or future disputee between
themselves relating to a specified legal relationship to a foreign authority
or to an arbitrator, unless the defandant submits to the jurisdiction of the
Québec authority.

(emphasls added)

This position is not presently challenged by the Defendants®.

As for the claim of the Estate, it covers all of the various prejudices suffered by
Ms. Kazemi personally, from the moment she was arrested until her death as
well as all death claims available to her succession. lnasmuch, as the
wrongdoings of the Defendants were perpetrated upon her in Iran, this Court
would not normally have jurisdiction to hear and decide the matter. Howevar, the
Estate alleges that the lranian legal system does not offer an appropriate forum
to dispose of the claim. Caonsequently, the Estate suggests that this Court
should exercise its discretion and apply Article 3136 C.c.Q.” and declare that the
Superior Court of Quebec is the «Forum Conveniens» to hear the matter. Once
again, although the application of Article 3136 C.c.Q. is not specifically raised at
this time, the alleged impossibility for the Plaintiffs to obtain a fair trial in fran wil
be argued in support of the Plaintiffs’ constitutional challenge of the SIA.

3 However, the Defendants have not conceded that the "Forum Conveniens" is here. This guestion is rot
before the undersigned.
4 Art. 3136 "Even though a Québec authority has no jurisdiction to hear a dispute, it may hear it, if the
, dispute has a sufficient connection with Québec, where proceedings cannot possibly be Institut
l guiside r where the institution of such proceedi outside Qué cannot reasonably be

rg g! iired."
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THE SPECIFIC ALLEGATIONS OF LIABILITY OF THE DEFENDANTS

[29] The Plaintiffs allege that the Defendants are jointly and severally liable for the
prejudice suffered by them and specifically allege the nature of the fault or faults
committed by each of the Defendants.

[30] With respect to the fiability of Ayatollah Ali Khamenei, the Plaintiffs allege more
particularly that:

98. The Defendant, Ayatollah Ali Khamenei, as Supreme Leader of the

islamic Republic of Iran, oversaw the appointment of key individuals
to senior itlons, including the head of the judiclary and th

Publlc Prosecutor for Tehran, in a manner that place few or no
restrictions on thelr abllity to exercise power;

99, Ayatollah All Khamenel was instrumental in creating the conditions
| arrest, unwarranted detention, interrogation and

orture leadmg to death are acceptable tools of the Iranian State and
of its officers;
100. Ayatollah All Khamensi knew, or ou have k
circumstances surrounding Ms. Kazemi's arrest, detention, torture

and death and continues to facilitate the cover-up of any
investigation into Ms. Kazemi's death, including by allowing the
individuals who perpetrated the acts of torture to retaln key
positions within the iranian government and judiciary;

(emphasls added)

[31] As we will see later, these allegations are key to the determination of whether or
not the Head of State is or is not "acting in a public capacity” herein. It should be noted
that, unllke the allegations made against the Prosecutor and/or Bakhshi, who are
charged with an active and direct participation into the beating, torture and death of Ms
Kazemi, the Head of State is brought into this action on the sole basis of his role as a
Head of State and not on the basls of specific personal acts directed at Ms kazemi.

[32] With respect to Mortazavi:

101. The Defendant, Mr. Mortazavi, the Chief Publlc Prosecutor for
Tehran, ordersd, ove and acti articipated In Ms. Kazemi's

interrogation and torturs;

(emphasis added)
[33] With respect to Bakhshi:

102. The Defendant, Mochammad Bakhshi, In his former role as Deputy
Chief of Intelligence for Evin Prison in Tehran, jntorrogated,
ical and to Ms. i;

{emphasis added)
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And generally with respect to all Defendants:
103. The Defendants all knew, or ought to have known, of the

circumstances surrounding Ms. Kazeml's detention, torture and
death, and have all participated, either actively or by virtue of their
negligence, in the ongoing cover-up of the circumstances
surrounding Ms. Kazemi's death;

104. The Defendants’ acts are of such an Intentional and egregious

nature that they cannot seek impunity with reference to their official

positions. Their responsibility extends beyond their former and
current offices to leave them accountable for Ms. Kazemi's
treatment in their personal as well as officlal capacities;

The foregoing constitutes the factual background within which this Court must
now decide on its jurisdiction, having regard to the specific provisions of immunity of

foreign states, foreign Heads of State and foreign institutions, under the SIA.

THE LAW

[36]

The relevant sections of the S/A are the following:
2. in this Act,

"agency of a foreign state" means any legal entity that is an organ of the
foreign state but that is separate from the foreign state;

"commercial activity® means any particular transaction, act or conduct
or any regular course of conduct that by reason of its nature is of a
commerclal character;

"foreign state” includes

(a) any sovereign or other head of the foreign state or of any pollitical
subdivision of the foreign state while acting as such In a public capacity,

(b) any government of the foreign state or of any political subdivision of
the foreign state, including any of its departments, and any agency of
the foreign state, and

{c) any political subdivision of the foreign state;

"political subdlvision” means a province, state or other like political
subdivision of a foraign state that is a federal state.

. {1) Except as provided by this Act, a foreign state is Immune from the

jurisdiction of any court in Canada.

(2) In any proceedings before a court, the court shall give effect to the
immunity conferred on a forelgn state by subsection (1) notwithstanding
that the state has failed to take any step in the proceedings.

PAGE : 9
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4. (1) A foreign state is not immune from the jurisdiction of a court if the
state waives the immunity conferred by subsection 3(1) by submitting to
the jurisdiction of the court in accordance with subsection (2) or (4).

(2) In any proceedings before a court, a foreign state submits to the
jurisdiction of the court where it

(a) explicitly submits to the jurlsdiction of the court by written agreement or
otherwise either before or after the proceedings commence;

(b) initiates the proceedings in the court; or
(c) intervenes or takes any step in the proceedings before the court.

(3) Paragraph (2)(c) does not apply to
(@) any intervention or step taken by a foreign state in proceedings before a
court for the purpose of claiming immunity from the jurisdiction of the
court; or

(b) any step taken by a foreign state in ignorance of facts entitling it to
Immunity If those facts could not reasonably have heen ascertained before
the step was taken and Immunity Is claimed as soon as reasonably
practicable after they are ascertained.

{4) A foreign state that Initlates proceedings In a court or that intervenes or
takes any step in proceedings before a court, other than an intervention or step
to which paragraph {2){c) does not apply, submits to the jurisdiction of the
court in respect of any third party proceedings that arise, or counter-claim that
arises, out of the subject-matter of the proceedings initiated by the state orin
which the state has so intervened or taken a step.

6. A foreign state Is not immune from the jurisdiction of a court in any
proceedings that relate to

(2) any death or personal or bodily injury, or
(b) any damage to or loss of property
that occurs in Canada.

THE QUESTIONS

[37] The Defendants seek the dismissal of the Introductory Motion because, in their
opinion, the S/A constitutes an absolute and complete bar to both recourses instituted,
that is, the recourse of the Estate and the recourse of Stephan Hashemi. The Plaintiffs'
reply comes in the form of a constitutional challenge of the relevant provisions of the
SIA and contends that the contestation of the Defendants should be set aside. The
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Plaintiffs and the Intervenants further add that, in the event of a declaration by this Court
that the SIA is constitutionally valid, the Court should consider that alf common law and
international law principles holding or standing for the proposition that torture shoulid
constitufe an exception to the general principle of Immunity enunciated in section 3(1)
SIA, shall apply, notwithstanding, the codification of the principles of immunity of foreign
states into the SIA, upon its adoption in 1982.

[38] If, in fact, the relevant provisions of the S/A are unconstitutional, the outcome of
this matter will be that the recourses of both Plaintiffs will be allowed to proceed.

[39] If the SIA is held to be constitutionally valid and not set aside, then the Court
will have to determine whether the SIA constitutes an absolute or relative bar to the
action of the Plaintiffs. More particularly, the Court will have to determine if the recourse
may proceed:

a) with respect to lran;

b) with respect to the Head of State, the Ayatoliah Ali Khamenei;
¢) with raspect to the Prosecutor, Mortazavl,

d) with respect to Bakhshi.

[40}] The Court will also have to decide if certain exceptions enumerated in the SIA
apply to the case at bar and more particularly If the exception of section 6(a) SIA applies
when bodily injury to a Plaintiff occurs in Canada.

[41] The Court considers that it must firstly presume that the SIA is constitutionally
valid and see if the recourses, as Instituted, may be allowed to proceed.

[42] If the Court finds that the recourses may not proceed, in whole or in part, the
constitutional challenge raised by the Plaintiffs will have to be considered. The Court is
of the view that the recourse cannot proceed as drafted before it embarks upon an
analysls of its constitutional validity.

[43] Consequently, the Court will analyse the issues raised by the parties in the
following order:

a)  Assuming that the SIA Is constitutionally valid, may the recourses be
allowed to proceed, in whole or in part and, more particularly, are there
any exceptions provided for in the SIA which would find application here?
More specifically, may the exception of sect 6{a) SIA be successfully
invoked by the Plaintiffs?

b)  Are there any unwritten exceptions such as torture or other common law
exceptions which may find application here?

¢) Assuming that the SIA is constitutionally valid, may the recourse proceed
against some, if not against all, of the Defendants?
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In other words, what may appear to constitute an absolute barrier in favour
of a foreign state may not be as absolute when the Head of State or when
Defendants Mortazavi and Bakhshi are sued.

d) If the recourse, as instituted, cannot proceed in its entirety against alf of
the Defendants, are the relevant baming provisions of the SIA
constltutional?

ANALYSIS
General comments on the SIA

[44] The SIA, upon its plain and ordinary reading, clearly demonstrates the intent of
Parliament to codify the then unwritten common law and international law principles
previously applicable to the immunity of foreign states sued before the Canadian
Courts.

[45] Prior to 1982, it was generally accepted that immunity of jurisdiction of foreign
states was somewhat absolute. The situation changed dramatically when the SIA was
enacted.

[46] LeBel J. wrote in Schreiber) v. Canada®:

"This appeal pits the interests of an individual wishing to sue a foreign
state In Canadian Courts agalnst the state's enjoyment of sovereign
immunity to preclude such actions. Originating from international
customary law, the principle of sovereign immunity and the exceptions
thersto are Incorporated into domestic law by the enactment of the faderal
State Immunity Act, RSC 1985 ¢. S-18."

[47] Further, LeBel J. summarizes the origins and scope of sovereign immunity in
these words:

13.  The principle of sovereign immunity originated somewhat obscurely
centuries ago in a period when the sovereign personified the state, and
when soversign interventions were generally limited to matters of public
order, the conduct of international affairs and the defence of the state, see:
C. Emanuelli, Dro/t International public: contribution & I'étude du droit
Iinternational selon une perspective canadienne (1998), at p. 303. Sovereign
immunity developed from the doctrine of the law of nations, which governs
the international community of states based on the notions of sovereignty
and equality of states; see: |. Brownlie, Principles of Public international
Law (5" ed. 1998), at p. 289, and Sir R. Jennings and Sir A. Watts, eds,,
Oppenhelm’s International Law (3 ed. 1996), vol. |, at pp. 341-43. The
notions form the basis of an old Latin maxim: "Par in parem imperium non
habef”, which transiates as “An equal has no authority over an equal”; see
J.-M. Arbour, Droit international public (3* ed. 1997), at p. 286, and Latin for
Lawyers (2™ ed. 1937), at p. 217.

312002] 3 S.C.R. 268 269

|
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14.  States have incorporated the principle of sovereign immunlty Into
their domestic legal order in two ways. First, state practice has generally
established that domestic courts do not exercise jurisdiction in actions
brought against foreign states. Secondly, states have generally allowed
foreign states a privilege, as a matter of comity, to appear as Plaintiffs in
domestic courts, if they so choose, see: Jennings and Watts, supra, at pp.
342.43, and Brownlle, supra, at pp. 324-26.

15.  Over the years, the general principle of sovereign immunity has
been attenuated somewhat, and certain exceptions to the general rule have
emerged. Some authors have interpreted the emergence of exceptions to
sovereign immunity as evidence of a new, restrictive immunity. Brownlie,
supra, remarks that he ratification of the European convention on State
Immunity, 11 LL.M. 470 {1972), opened for signature on May 16, 1972, and
ratified by eight states ag of September 8, 2002, “provides further evidence
of the trend toward a restrictive approach to immunity”

16.  Emanuelli, supra, makes the same observations at pp. 304-5, noting
that various jurisdictions, including the Council of Europe, the United
States, the United Kingdom, Australia, as well as Canada, have adopted a
restrictive immunity approach in their domestic legislation. The
International Law Commission's "Draft Articles on Jurisdictional
Immunities of States and their Property” (reproduced In Yearbok of the
International Law Commission 1991 (1984), vol. Il, Part Two, at p. 13),
provisionally adopted by the international Law Commission in 1986, also
indicates a trend towards the restrictive immunity approach: see
Emanuelll, supra, st p. 306; and Jennings and Watts, supra, at pp. 344-45.

17. Despite the Increasing number of emerging exceptions, the general
principle of sovereign immunity remains an important part of the
international legal order, except when expressly stated otherwise., and

there Is no evidence that jnternational em norm has been
established fo suggest otherwlse. Indeed, Brownlie, supra, notes at pp.
332-33 that:

it is far from easy to siate the current legal position in terms of cusiomary
or genaral international law. Recent writers emphasize that there Is a trend
in the practice of states towards the restrictive doctrine of Immunity but
avoid firm and precise prescriptions as to the present state of the law.

[48] The Supreme court in "Schreiber’ clearly establishes that all of the legal
principles applicable to the question of foreign state immunity have been incorporated
into our law by the SIA and, unless expressly stated otherwise, the SIA contains not
only the general principle of foreign state immunity but also contains all of the
exceptions which may be invoked against such general principle.

[48] Three important decisions support the foregoing:
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A)  Bouzari et al v. Istamic Republic of Iran; Attorney-General of Canaoga et
al, Intervenors®

This is a decision of the Ontario Court of Appeal rendered in 2004
(Goudge, MacPherson and Cronk JJ.A.)

The summary of the facts found in the head note gives an appropriate
rendition of the background of this case. It reads as follows”:

The Plaintiff was an Iranian citizen who moved his family to
italy and formed a consulling company to advise foreign
entarprises seeking to do oil and gas business in Iran. One
of the sons of the president of iran offered to give the Plaintiff
his father's help In guarantesing the implementation of a
contract between a client of the Plaintiffs and the National
Iranian Oil company, but demanded $50 million in return. The
Plaintiff refused. While on a business trip to Tehran, he was
abducted and brutally tortured by agents of the Iranian
government. He managed to flee the country and he and his
family came to Canada as landed immigrants. The Plaintiff
brought an action in Ontario sesking damages from Iran for
kidnapping, false imprisonment, assault, torture and death
threats. Iran did not defend and was noted in defauit. On a
motion to determine whether the court had jurisdiction and
could proceed to an assessment of damages, the motion
judge found that there was no real and substantial
connection with Ontario, which would normally be required to
establish jurlsdiction, but she declined to declde the case on
that basis because of the possibility that the rules might be
modified where the claim is for torture by a forelgn state
inflicted in that state. She found that the action was barred
by the State Immunity Act ("SIA") and that neither the limited
exceptions in the S/A, nor public international law, nor the
Canadian Charter of Rights and Freedoms could relisve
against that concluslon. She dismissed the action.

(emphasis added)

The Ontario Court of Appeal held that®

Section 3{1) of the SIA states that "Except as provided by
this Act, a foreign state is immune from the jurisdiction of any
court in Canada.” The plain and ordinary meaning of these

$71 O.R.(3d) 675
7 idem, pp. 675-676
¥ |dem, p. 677
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words is that they codify the law of sovereign immunity.
Thus, the Plaintiff had to fit his action within the exceptions in

the SIA, and could not Invoke the common law of state
immunity under which, arguably, torture cannot be
legitimized as a government act and cannot therefore attract
immunity.

The Bouzari case permitted the same Intervenors,® as in the present case,
to raise essentially the same arguments as those raised here in support of
the proposition that the SIA should be read and applied having regard fo
Canada's treaty obfigations or its obligations under customary public
international faw which, according to them, should allow a civil remedy in
favour of the Plaintiffs against a foreign state guirty of tarture committed
abroad. The Ontario Court held, however, that'

.. Customary international law is generally defined as
widespread and consistent state practice accepted as law. A
peremptory norm of customary international law or rule of jus
cogens is a higher form of customary law. It is one accepted
and recognized by the international community of states as a
norm from which no derogation is permitted. The prohlbition
apainst torture is a rule of jus cogens. However, it does not
extend to a requiroment to provide the right to a civil remedy
for torture committed abroad by a foreign state. Under both
customary International law and international treaty there is
today a balance struck between the condemnation of torture
as an International crime against humanity and the principle
that states must treat each other as equals not to be
subjected to each other's jurisdiction. It would be
inconsistent with that balance to provide a civil remedy
against a foreign state for torture committed abroad.

{emphasis added)

[50] The Bouzarl decision also held that section 3 of the SIA was not contrary to
section 7 of the Canadlan Charter in that it caused no denial of the Plaintiffs right to
security of the person because there was no sufficient causal connection of the
Canadian state actor and the deprivation ultimately caried out. The Canadian
government had no participation whatsoever in the Plaintiff's abduction, confinement,
torttire and death in Iran.

B)  Al-Adsaniv. the United Kingdom'’

® Amnesty International (Canadian Section) and Canadian Lawyers for International Human Rights.
' Bouzerl, cited supra head note, p. 677
"' [2001] ECHR 761
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The Applicant is a trained pilot. He went to Kuwait in 1991 to assist in
Kuwait defence against lrag. During the Guif War, he served as a
membar of the Kuwait Air Force and, after the Iragi invasion, he remained
behind as a member of the resistance movement. During that period, he
came into possession of sex videotapes involving a close relation of the
Emir of Kuwait. Al-Adsani was abducted by the person in question and
incarcerated in the Kuwait State Security Prison. He was beaten by
security guards on numerous Qccasions and, three days later, was
released after being forced to sign a false confession. He, then, managed
to return to England.

Al-Adsani instituted legal proceedings in England against the Kuwaiti
govemment and the Sheikh. He obtained a default judgment against the
latter but not against the State of Kuwait which claimed Immunity.

The English Courts took the following position:'?

... The court held, on the basis of the applicant’s allegations,
that there were thres elements pointing towards State
responsibility for the events in Kuwait: firstly, the applicant
had been faken to a Stats prison; secondly, government
transport had been used on 2 and 7 May 1991; and, thirdly, in
the prison he had been mistreated by public officials. It
found that the applicant had established a good arguable
case, based on principles of International law, that Kuwait
should not be afforded immunity under section 1(1) of the
State Immunity Act 1978 ("the 1978 Act”) in respect of acts of
torture. In addition, there was medical evidence indicating
that the applicant had suffered damage (post-traumatic
stress) while in the United Kingdom. It followed that the
conditions in Order 11 rule 1{f) of the Rules of the Supreme
Court had been satisfied and that leave should be granted to
serve the writ on the State of Kuwait.

The English Courts decided, however, that"

... However, international law could be used only to assist in
interpreting lacunae or ambiguities in a statute, and when the
terms of a statute were clear, the statute had to prevail over
intenational law. The clear language of the 1978 Act
bestowed immunity upon sovereign States for acts
committed outside the jurisdiction and, by making express
| provision for exceptions, it excluded as a matter of
construction implled exceptions. As a result, there was no
room for an implied exceptlon for acts of torture in section
1(1) of the 1978 Act. Moreover, the court was not satisfied on
the balance of probabllities that the State of Kuwait was

2 1dem, no. 16, per the ECHR decision
Y 1dem, no. 17, per the ECHR decigion

———hi 5 v
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responsible for the threats made to the applicant after 17 May
1991. As a rasuit, the exception providad for by section 5 of
the 1978 Act could not apply. It followed that the action
against the State should be struck out.

In appeal, Lord Justice Stewart-Smith commented as follows:™

..."Jurisdiction of the English court In respect of forelgn
States is governed by the State Immunity Act 1978. Section
1(1) provides:

‘A State is immune from the jurisdiction of the courts of the
United Kingdom except as provided in the following
provisions of this Part of this Act ...

... The only relevant exception is section 5, which provides:
' A State is naot immune as respects proceedings In respect of

(a) death or personal injury ... caused by an act or omission
in the United Kingdom. '

it is plain that the avents in Kuwait do not fall within the
axception in section 5, and the express words of section 1
provide immunity to the First Defendant. Despite this, in what
{counsel] for the Plaintiff acknowledgses In a bold submission,
he contends that that section must be read subject to the
implication that the State Is only granted immunity if it is
acting within the Law of Nations. So that the section reads:
‘A State acting within the Law of Nations Is immune from
juriadiction except as provided ...

... The argument is ... that international law against torture is
so fundamental that it is a Jus cogens, or compelling law,
which ovemrides all other principles of International law,
including the weli-established principles of sovereign
immunity. No authority is cited for this proposition. ... At
common law, a sovereign State could not be sued at all
agalnst its will in the courts of this country. The 1978 Act, by
the exceptions therein set out, marks substantlal inroads Into
this principle. It is inconcelvable, it seems to me, that the
draughtsman, who must have been well aware of the various
International agreements about torture, Intended section 1 to
be subject to an overriding qualification.

' Idem, Ino.18, per the ECHR decision

The whole matter was brought before the European Court of Human
Rights which held, unanimously, that there has been no violation of
Aricle 3 of the Convention for the Protection of Human Rights and
fundamental freedoms (the "Convention”), which proclaims the right of
any applicant not to be subjected to torture. Article 3 of the Convention
reads as follows:




Date: 2011-01-26

500-17-031760-062

Heure: 13:47:23 C5 - Montréal - Juge Robert Mongeon, Fax : 514 228-4550

P. 45 /57

PAGE : 18

“No one shall be subjected to torture or to inhuman or
degrading treatment or punishment”.

"In the determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a falr
and public hearing within a reasonable time by an
independent and impartial tribunal established by law."

The right of access to a court is not, however, absolute, but
may be subject to limitations; these are permitted by
implication since the right of access by lts very naturs calls
for regulation by the State. In this respect, the Contracting
States enjoy a certain margin of appreciation, aithough the
final decision as to the observance of the Convention's
requirements rests with the Court. It must be satisfied that
the limitations applled do not restrict or reduce the access
left to the individual in such a way or to such an extent that
the very essence of the right is impaired. Furthermore, a
limitation will not be compatible with Article 6§1 if it does not
pursue a legitimate aim and if there Is no reasonable
relationship of proportionality between the means employed
and the aim sought to be achieved (see Walfe and Kennedy v.
Germany [GC], no. 26083/04, § 59, ECHR 1999-1).

The Court must first examine whether the limitation pursued
a legifimate aim. It notes in this connection that soversign
immunity Is a concept of international law, developed out of
the princlple par in parem non habet Imperium, by virtue of
which ona State shall not ba subject to the jurisdiction of
another State. The Court considers that the grant of
soverelgn immunity to a State in civil proceedings pursues
the legitimate aim of complying with international law to
promote comity and good relations between States through
the respect of ancther State's sovereignty.

The ECHR found that thers had been no violation of Article 3 of the
Convention by the United Kingdom towards the applicant Al-Adsani
because the alieged facts did not show any direct or indirect participation
of the defendant state into the acts of torture, All such acts were carried
in Kuwait. Consequently, there was no violation of Applicant's rights
under Article 3 by the defendant state.

The applicant further contended that he had been denied access to a
court in the determination of his claim against the State of Kuwait and that
this constituted a violation of Article 6§1 of the Convention, which reads
as follows:

In deciding that there was no violation of Article 6§1, the ECHR stated:

|
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The Court must next assess whether the restriction was
proportionate to the aim pursued. It reiterates that the
Convention has to be interpreted in the light of the rules set
out in the Vienna Convention on the Law of Treaties of 23
May 1969, and that Article 31 § 3 ( ¢ ) of that treaty indicates
that account is to be taken of "any relevant rules of
international law applicable In the relations between the
parties*. The Convention, including Article 6, cannot be
interpreted in a vacuum. The Court must be mindful of the
Convention's special character as a human rights treaty, and
it must also take the relevant rules of International law into
account {see, mutatis mutandis, Lolzidou v. Turkey (merlts},
judgment of 18 December 1996, Reports 1996-Vl, p. 2231, § 3).
The Convention should so far as possible be interpreted in
harmony with other rules of international law of which it
forms part, including those relating to the grant of State
immunity.

it follows that measures taken by a High Contracting Party
which reflect generally recognised rules of public
international law on State immunity cannot in principie be
regarded as imposing a disproportionate restriction on the
Hght of access to a court as embodled in Article 6 § 1. Just
as the right of access to a court is an inherent part of the fair
trial guarantee in that Article, so some resfrictions on access
must likewise he regarded a2s inherent, an example being
those limitations generally accepted by the community of
nations as part of the doctrine of State immunity.

And added, at paragraphs 61, 65, 66 and 67:

61. While the Court accepts, on the basls of these authorities,
that the prohlbltion of torture has achieved the status of a
peremptory norm in international law, it observes that the
present case concerns not, as in Furundzija and Plnoctiet, the
criminal liability of an individual for alleged acts of torture,
but the immunity of a State In a civil suit for damage In
respect of acts of torture within the territory of that State.
Notwithstanding the special character of the prohibition of
torture in International law, the Court is unable to discern in
the International instruments, judicial authorities or other
materials before it any firm basis for concluding that, as a
matter of international law a State no longer enjoys immunity
from civil suit in the courts of another State where acts of
torture are alleged. In particular, the Court observes that
none of the primary international Instruments referred to
(Article 3 of the Universal Declaration of Human Rights,
Article 7 of the International Covenant on Clvil and Political
Rights and Articles 2 and 4 of the UN Convention) relates to
civil proceedings or to State immunity.
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65. As to the ex parte Pinochet (No. 3) judgment, the Court notes
that the majority of at the House of Lords held that, after the
UN Convention and even before, tha International prohibition
against officlal torture had the character of jus cogens or a
peremptory norm and that no immunity was enjoyed by a
torturer from one Torture Convention State from the criminal
jurisdiction of another. But, as the working group of the ILC
itself acknowledged, that case concerned the immunity
ratione materiae from criminal jurisdiction of a former head of
State, whe was at the material ime physically within the
United Kingdom. As the judgments in the case made clear,
the conclusion of the House of Lords did not in any way
affect the immunity ratione personae of foreign sovereign
States from the civil jurisdiction in respect of such acts (see
in particular, the judgment of Lord Millett). In so holding, the
House of Lords cited with approval the judgments of the
Court of Appeal in Al-Adsan/ Itself.

86. The Court, while noting the growing recognition of the
overriding importance of the prohibition of torture, does not
accordingly find it established that there is yet acceptance in
international law of the proposition that States are not
entitled to immunity in respect of civil claims for damages for
alleged torture committed outside the forum State. The 1978
Act, which grants immunity to States in respect of personal
injury claims unless the damage was caused within the
United Kingdom, is not inconsistent with those limitations
generally accepted by the community of nations as part of the
doctrine of State immunity.

67. In these circumstances, the application by the English courts
of the provisions of the 1978 Act to uphold Kuwait's claim to
immunity cannot be sald to have amounted to an unjustified
restriction on the applicant’s access to a court.

Consequently, for the Defendants, this case stands for the proposition
that the Plaintiffs herein cannot invoque principles of Intemnational law or
international treaty obligations of Canada as a means to extend
Plaintiffs' rights beyond the terms of the SIA.

C} Jones v. Kingdom of Saudi Arabia’®

This decision of the House of Lords in late 2006 analyses a factual
situation similar to "Bouzar” under the United Kingdom State Immunity
Act and upholds the findings of the Ontario Court of Appeal.

12007]1 AC 270; [2007} 1 A ER. 113
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The facts of this matter may be summarized as follows. The first
claimant, Mr. Jones, alleges fo have been assauited, falsely arrested,
severely beaten and tortured in Saudi Arabia. Hi tried to serve the
Kingdom (through the Ministry of the Interior) as well as Lleutenant-
Colonel Abdul Aziz as parties directly responsible for his ill-treatment.

The second group of claimants were arrested, beaten and tortured in
Saudi Arabia. They sued the two police officers involved, the Deputy
Director of the prison where they were Incarcerated as well as the Head
of the Ministry of Interior. The issue before the House of Lords is
twofold: first, whether the English Court has jurisdiction to entertain Mr.
Jones's claim based on forture against the Kingdom and, secondly,
whether it has jurisdiction to entertain the claims based on torture
against Colonel Abdul Aziz in the first action and against the four
Defendants in the second.

Section 1(1) in Part One of the 1978 Act provides:

"A State is immune from the jurisdiction of the courts of the
United Kingdom except as provided in the following
provisions of this Part of this Act."

In England, llke In Canada, references to a "State” include
references to "a) the sovereign or other head In that State in his
public capacity; b) the government of that State; and ¢) any
department of that government.”

Paragraphs 10, 11 and 12 are worthy of integral citation in that they
summarizes the English law on the immunity of agents and/or
servants of the State:

10. Whlle the 1978 Act explains what is comprised within the
expression “"State”, and both it and the 1972 European
Convention govern the immunity of separate entities exercising
sovereign powers, neither exprassly provides for the case where
suit is brought against the servants or agents, officials or
functionaries of a foreign state (“servants or agents™} in respect
of acts done by them as such in the foreign state. There is,
however, a wealth of authority to show that in such case the
foreign state is entitled to claim immunity for its servants as It
could if sued itself. The foreign state's right to immunity cannot
be circumvented by suing its servants or agenis. Domestic
authority for this proposition may bs found in Twycross v
Dreyfus (1877) LR 5 Ch D 605, 618-619; Zoernsch v Waldock
(1964) 1 WLR 675, 692; Propend Finance Pty Ltd v Sing (1997)
111 ILR 611,. 669; R v Bow Street Metropolitan Stipendiary
Magistrate, Ex p Pinochet Ugarte (No. 3) (2000) 1 AC 147,268,
285-286; Holland v Lampen-Wolfe (2000) 1 WLR 1573, 1583.
Courts in Germany, the United States, Canada and Ireland have
taken the same view: see Church of Scientology Case (1978) 65

kot . o s e i
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ILR 193, 198; Herbage v Meese 747 F Supp 60 (1990), 66; Jaffe v
Miller (1993) 13 OR (3d) 745, 758-759; Schimldt v Home Secretary
of the Government of the United Kingdom (1394) 103 ILR 322,
323-325. The International Criminal Tribunal for the Former
Yugoslavia has also taken the same view: Prosecutor v Blaskic
(1997) 110 ILR 607, 707. In the UN convention of 2004 already
reforred to, this matter is expressly addressed in article 2 where
"State” is deflned in (1)(b){iv) to mean "representatives of the
State acting in that capacity”. It is further provided, in article
6{2)(b), that “A proceeding before a court of a State shall be
considered to have been instituted against another State if that
other State ... (b) is not named as a party to the procesding but
tho proceeding in effect seeks to affect the property, rights,
interests or activities of that other State”.

11.  In some borderline cases there could be doubt whether the
conduct of an individual, although a servant or agent of { he
state, had a sufficient connection with the state to entitle it to
claim immunity for his conduct. But these are not borderline
cases. Colonsl Abdul Aziz Is sued as a servant or agent of the
Kingdom and there is no suggestion that his conduct
complained of was not In discharge or purported discharge of
his duties as such. The four Defendants in the second action
were public officials. The conduct complained of took place in
police or prison premises and occurred during a prolonged
process of interrogation concerning accusations of terrorism (in
two cases) and spying (in the third). There is again no
suggestion that the Defendants’ conduct was not In discharge or
purported discharge of their pubic duties.

12. International iaw does not require, as a condition of a state's
entitlement to clalm Immunity for the conduct of Its servant or
agent, that the latter should have been acting in accordance with
his Instructions or authority. A state may claim Immunity for any
act for which it is, in international law, responsible, save where
an established exception applies.

The conciusion of Lord Bingham of Comhill, at paragraph 13,
summarizes the situation as follows:

13.  Pausing at this point in the analysis, | think that certain
conclusions (taking the pleadings at face value) are Inescapable:
{1) that all the individual Defendants were at the material times
acting or purporting to act as servants or agents of the Kingdom;
{2) that their acts were accordingly attributable to the Kingdom;
(3) that no distinction is to be made between the clalm against
the Kingdom and the claim against the personal Defendants; and
(4) that none of these claims falls within any of the exceptions
spacified in the 1978 Act. Save in the special context of torture, |
do not understand the clalmants to challenge these conclusions,
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as evidenced by their acquiescence in the dismissal of their
clalms not based on torture. On a straightforward application of
the 1878 Act, it would follow that the Kingdom's claim to
immunity for itself and its servants or agents should succeed,
since this is not one of those exceptional cases, specified in Part
1 of the 1978 Act, in which a state is not immune, and thersfore
the general rule of immunity prevails. It is not suggested that the
Act is in any relavant respect ambiguous or obscure: it is, as
Ward LJ observed in A-Adsani v Government of Kuwait {No 2}
(1996) 107 ILR 538, 549, “as plain as plain can be™. In the
ordinary way, the duty of the English court is therefore to apply
the piain term of the domestic statute.

The House of Lords will also dismiss any attempt by the claimants
to invoke proscription of torture in international treaties as a
possible ground to create an additional unwritten exception to the
statutory immunity given to foreign states.

In a thorough review of all the case law on this question (see
paragraphs 18 to 24, the House of Lords holds that English
domastic law does not guarantee access of a claimant to an
independent and competent tribunal under Article 6 of the
Eurcpean Convention. The grant of state immunity constitutes a
legitimate and inherent limitation to access to a court of law, such
limitation being in harmony with the constraints generally accepted
by the community of nations.

[51] Consequently, the SiA contains all of the legal rules and principles which may be
invoked to declde whather immunity should, or not, be granted to a foreign state. The
SIA is a complete statute which suffers no intrusion from the common law, international
law or Canada's international treaty obligations.

The section 6(1) Exception

[62] As indicated above, the present instance combines two different and separate
recourses: one by the Estate of Zahra Kazemi and the other by her son Stephan
Hashemi in hig parsonal capacity. We have seen, In the summary of facts, that the
bodily injuries of Zahra Kazemi were suffered in Iran whereas those of her son were
endured in Canada,

[63] Assuming that the SIA is constitutionally valid, and upon a plain and ordinary
reading thereof, it would appear that the exception of section 6(a) SIA could not bs
raised by the Estate of Zahra Kazemi, inasmuch as her personal and/or bodily injuries
as well as her death as a consequence, occurred in lran and not in Canada. However,
the situation appears to be completely different with respect to the recourse of her son,
inasmuch as the trauma which he alleges as a basis for his claim for compensation
occurred in Canada.

[54] The following question becomes evident:
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Does the exception in section 6(a) of the State Immunity Act apply to the
recourse of Stephan Hashemi and therefore deprive Iran, in whole or in par, of
its immunity from actions in Canadian courts to which it is otherwise entitled
under s. 3(1) or the Act?

[55] Section 6 of the State Immunity Act (hereafter SIA) reads as follows:

8. A forelgn state is not Inmune from the jurisdiction of a court in any
proceedings that relate to

a) any death or personal or bodily injury, or
b) any damage to or loss of property
that occurs In Canada.

[56] The leading decision analyzing this section in depth is Schreiber v. Canada’. in
the following pages, the Court will firstly summarise the findings of the Supreme Court in
that decision followed by a summary of the interpretation of the notion of préjudice
corporel in Québec jurisprudence. The Court will then apply these principles to the case
at bar.

[57]1 In Schreiber, the Plaintiff Kartheinz Schreiber was arrested in Canada following
the issuance of a warrant of arrest and extradition issued by the State of Germany in
relation to charges for tax evasion and other offences. Schreiber was arrested by
Canadian authorities and spent eight days in jail before being released on bail. After his
release, Mr. Schreiber commenced proceedings against Germany for the damages he
endured during his detention. The Ontario Superior Court granted the application of the
government of Germany asking for the dismissal of the action based on Its sovereign
immuntty under the SIA. That decision was upheld by the Court of Appeal.

[58)  Mr. Schreiber sued the govemment of Germany and the Attomey General of
Canada, seeking damages in the amount of CAN$1 000 000 for personal damages
suffered as a result of his arrest and detention Canada'”.

[58] More specifically, Schreiber submitted that "the mental distress, denial of liberty
and damage to his reputation suffered due to his wrongful arrest and imprisonment
constituted a "personal injury” within the meaning of the exception In s. 6{(a} of the SIA
and, consequently, deprived Germany of its immunity.”®

160] The Supreme Court focused more specifically on the question of whether or not
wrongful arrest and imprisonment constituted "personal injury” within the meaning of
section 6(1) SIA.

[61] The Court concluded that for mental distress caused by wrongful arrest to be
considered as "personal injury”, such injury should manifest itseif physically:

1612002} 3 S.C.R. 268
g, par. 4
" Id., per. 28

oy ————
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"For example, psychological distress may fall within the exception whers such
distrass Is manifested physically, such as in tha case of nervous shock. Aon

[82] The Court added that in order to answer the question, the issue of “personal
injury” should be solved in the context of the interpretation of bilingual versions of
section 6 of the SIA.

[63] While the differences between the French and English verslon of section & are
reviewed in "Schreiber”, it is underlined that both fanguage versions of federal statutes
are squally authoritative®. In its attempt to find a meaning common to both versions
wich would be consistent with the context of the legislation and the intent of Parliament,
the Supreme Court takes the position that in order to properly interpret the notion of
"bodily injury” in section 8, one needs to link this notion to the concept of physical harm.
To do otherwise would amount to complete disregard of the corresponding expression
of dommage corporel in the French text. In such a case, one should choose a meaning
which reflects the common meaning available to both French and English versions of
the law?'. When one meaning is broader and the other more restricted, as a general
rule of mterpretatuon of satutes, the more specific or limited meaning should be
chosen®’. Accordingly, the notion of "bodily injury” means that there must be some
physical effect upon the victim, for the exeption of saction 8(1) SIA ta come into play.

[64] In the case of Mr. Hashemi, the French version of section 6(1) SIA which
provides an exceplion to immunity, when a décés or dommage corporel occurs in
Canada, is the clearer and more restrictive interpretation compared to the English text
of “death” or “personal injury”. According to the principles of bilingual statutory
interpretation, the French version best reflects the common intention of the legislator.

[65] After reaching this first conclusion, the Supreme court examined the definition of
dommage corporel or préjudice corporel in the law of civil responsibility in Québec.

[668] in its analysis, the Court emphasizes that a proper characterization of this notion
requires an element of violence against physical integrity. However, the Supreme court
acknowledges that this notion should be flexible and should cover a wide range of
interferences with the integrity of the person. This notion should not be limited to
situations where a visible physical impact such as blood or bruises exist. In this regard,
Justice LeBel writes:

"The notion of physical integrity remains at the same time flexible and
capable of catching a broad range of Interferences with the integrity of the
person and the consequences flowing from them. It is not restricted to
narrow sltuations whare blood was drawn or bruisas appeared on the
body. As nervous shock caused by a very rough police operation was held
to be a case of “préjudice corporef” as well as the physical pain and
suffering causad by a physical interference with the person, torture leaving
no marks on the body would be covered by the definition; se¢ Gardner,

¢ o o, par. 42
Id par. 54
Id par. 55
2., par. 56
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supra, at p. 15, and Dubé v. Québec (Procureur général), [1997] R.R.A. 555
(Sup. Ct.)."®

Justice LeBel adds:

"Determining the scope of application of s. 6{a) requires an examination of
what Is meant by “dommage corporel” or “préjudice corporel” in the law of
civil delicts In Quebec. In order to understand the nature and effect of the
problem of legislative Interpretation that arises, It Is necessary to review
the classification of heads of damages in the Quebec law of civil delicts
and of the meaning that It ascribes to the notion of “préjudice corporel”.
This notion is well known and widely applied in Quebec law and has even
bacome one of central components of the tripartite classification of
damages in the new Givil Code of Québec, $.Q. 1891, c. 64, which came
into force In 1994. Whenever fault and causation are established, art. 1457
C.C.Q. provides that all categories of damages must be compensated,
whether they be “bodily, moral or material in nature”, or, as the French
version puts it, “corporel, moral ou matériel. Other provisions of the
C.C.Q. refer to this basic classification of damages: with respect to bodily
Injury, see for example arts. 1458, 1614 and 2930.”

Justice LeBel concludes as follows:

"The Incluslon of the category of “préfudice corporel - bodily injury” as a
part of the organizing classification of damages in the Quebec law of civil
responsibility signalled a shift In the analysis of damages. In the opinion
of an author, the emphasis shifted from the considarations of the damage
arising ouf of the injury to that of the nature of the injury itself: see
Gardner, supra, at pp. 12-13. The structure of the classification has drawn
some criticism. As underlined by Professor Vézina, supra, at pp. 168-89, it
tends to overiap and, at least in part, to subsume other categories, like
moral and material damages: see also Montréal (Ville de} v. Tarquini, 2001
CanLll 13065 (QC C.A)), [2001] R.J.Q. 1405 (C.A.), per Pelletier J.A., at
paras. 96-100. The new classification may have a significant impact on the
assessment and recoverability of damages and the prescription of claims
for personal injury; however, these issues need not be discussed here, as
the only question relevant to this appeal is the definition of “préjudice
corporef’ tself.”

This class of damages appears limited but flexible In its application. A
common feature of claims falling within this class is that some form of a
breach of physical Integrity must be made out. A “préjudice corporer’ is
not only an invasion of the integrity of the person which enjoys broad
protection In alf its aspects under s. 1 of the Charter of Human Rights and
Freedoms, R.8.Q., c. C-12, and art 3 C.C.Q. It must be more specifically
defined than that; otherwise, every form of harm to the person and of
interference to the rights of the person would fall within the category of
“préjudice corporef’. It seems that definitions of this notion require at
least an element of breach of the physical integrity: see for example,

Byd., par. 63

P.
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Gardner, supra, at pp. 14-15, and also Tarquini, supra, per Pelletier J.A., at
paras. 88 and 89 and the paragraphs that follow."

“On the other hand, the requirement to show an actual breach of physical
integrity means that interferences with rights properly characterized as
belng of a moral nature will not be included within this class of claims.
Interferences with fundamental rights such as freedom, privacy or
reputation Interests may give rise to claims characterlzed as moral or
material, depending in the personal interests affected. The shock caused
by an_unjustified arrest was thus heid to give rise to a claim for moral
damages, but not to an action for “préfudice corporel’. see Michaud v.
Québec (Procureur général), [1998] R.R.A. 1085 (Sup. Ct.); and Gardner,
supra, at p. 22. Absent other forms of damage involving the physical
integrity of the person, the loss of personal freedom caused by illegal
police or state action with the attendant sense of humlilation, the loss of
the abllity to act independently, and the psychological stresses that flow
frorn such situations, is assimilated Into a form of moral damage and must
be compensated as such. See: J.-L. Baudouin and P. Deslauriers, La
responsabilité civile (5th ed. 1998}, at p. 288.[emphasis added]

Based on the provisions of the C.C.Q. and the relevant case law and
doctrine set out above, | belleve that the civil law concepts of “préjudice
corporel - bodily injury”, despite their flexibility, incorporate an inner
limitation to the potential ambit of s. 6(a) of the Act, requiring some form of
interference with physical integrity. Aithough the terms “death” or
“personal injury” found in the English version allow the possibility of non-
physical injury to be captured within the s. 6(a) exception, the civil law
concept of “dommages corporels” found in the French version of s. 6(a)
does not. As the French version is the clearer and more restrictive version
of the two, it best reflects the common intention of the legislator found in
both versions.”**

{emphasis added)

[68] Schreiber was denied the bensfit of the exception of seciton 8(1) SIA because he
did not allege any physical damage to his own integrity. By limiting his claim to
damages to his reputation, mental distress and denial of his liberty, he was unable to
convince the Canadian courts that he had suffered damages other than purely moral
damages. Simply put, he was unable to trigger the exception.

Further interpretation of the concept of Préjudice Corporel in Québec | aw

[70] Professor Daniel Gardner, a leading authority on the matter”, analyses this
expression in Québec jurisprudence. As Gardner specifies, the emergence of the notion
of préjudice corporel in the Civili Code of Quebec was not before 1987, when this
expression appeared in art. 1515 of the Avant projet de loi portant réforme au Code civil

244, par. 64-85
% Daniel GARDNER, Ls préjudice corporel, 3° éd., Cowanaville, Editions Yvon Blais, 2009.
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du Québec du droit des obligations. This article later became article 1475 C.c.Q. as we
know it today; and thus came the appearance of the three categories of damages:
"corporel, moral and materie/”®. His review of the history and background of the
expression brings him to canclude as follows:

"On peut |'affirmer d'entrée de jeu: I'expression apréjudice corporei» n'a été
inventée que pour rendre de fagon synthétique I'idée de I'existence d'une
atteinte a l'intégrité physique d'une personne, avec toutes ses
conséquences."”

[71] Attempting to define the expression, the author suggests the following:

"Le préjudice corporel résulte d'une afteinte a l'intégrité physique ou
psychique de la personne avec toutes ses conséquences, pécuniaires et
non pécuniaires, tant pour elle-méme que pour |gs victimes par ricochet.”*

{emphasis added}

[72] Gardner also states that the existence of an injury (blessure) is not an essential
pre-condition of a préjudice corporel. Injury and préjudice corporel are two different
notions. In situations where a sexual assault has occurred but there is no physical trace
of the incident or in the case of a victim of violent nervous shock, apparent injuries may
not be suffered but the existence of a préjudice corpore! is possible if not certain:

"Cela ne signifie pas que 'existence d'une bleesure solt une condiltion sine
qua non pour la reconnaissance d'un préludice corporel, car on
confondralt alors blessure et préjudice. Le légisiateur qul connaissait le
terme blessures employé depuis plus d'un demi-siécle dans le code civii du
bas Canada (art. 1056b et 2262 par.2), s'ast écarté de ce vocabulaire trop
restrictif et on doit lui en savoir gré. Il ast vrai qu'un préjudice corporel
résulte le plus souvent d'une blessure mais ce n'est pas obligatoire.
Pensons a tous les cas d'agressions sexuelles qui ne laissent pas de
marques visibles sur le corps de la victime. De méme, la personne victime
d’un violent choc nerveux 3 la suite d'intervention musclée de policier dans
un logement, entrainant pour elle des séqueiles psychologigues
permanentes, sublt bel et blen un préjudice corporel & cette occasion,
entralnant des pertes pécunlaires et non pécuniaires."*

[73] In crder to distinguish préjudice corporel from préjudice moral, Gardner suggests
the following basic rule:
" ... un préjudice corporel sera présent lorsque Patteinte premiére a

Pintdgrité d’'une personne entraine des conséquences, physiques ou
psychiques, qul peuvent &tre médicalement établies."*

(Emphasis added)

%1, p13
71d., p. 14
| ®id,p.18
®d.

®1d., p.20

|
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[74] Gardner also analyses and somewhat criticizes the Supreme Court judgment in
Schreiber in order fo establish the pertinence of his determination. After summarizing
the facts of Schreiber, Gardner advances that:

*...1a souffrance morale, la privation de liberté et I'atteinte & la réputation
résultant de son arrestation et de sa détention illégales constituent, au
sens de l'exception de I'alinéa 6a) de la Lol sur Pimmunité des Efats, des
«dommages corporelse et limitent en conséquence [Immunité de
IAllemagne.™’

[75] He further advances that it is clear in "Schreiber” that false accusations agalnst a
person could not be a source of préjudice corporel/ and damages caused by such
situations should be regarded under the qualification of moral damages; but the Court
should be certain and satisfied of such distinctions and qualifications, especially at the
preliminary stage of an Exception to Dismiss the Statement of Claim.

[76] This explains the decislon of the Quebec Court of Appeal in Andrusiak, in which
the appellant sought damages foliowing unjustiflied accusations and arest; where the
Quebec Court wrote:

“Dans le cas d'une requéte en irrecevabilité visée au paragraphe 4 de
Particle 165 du Code de procédure civile, les allégations de la requéte
introductive d’instance doivent étre tenues pour avérées. En conséguence,

le Juge de premiére instance devalt considérer comme avérée Pexistence
d’'un_choc nerveux [allégué dans la requéte_introductive d’instance] chez
I'appelant et ga fille.

Compte tenu des principes énoncés par le juge LeBel ay para he

I'arrét_Schreiber, le juge de premiére instance aurait donc di_rejeter la
requéte en irrecevabilité, de facon a lalsser au juge du fond le soin de

déterminer si la preuve démontrait n lexiste d’'u réjudice
corporel’

{emphasis added)

[77] In another decision simifar to Andrusiak, Justice Baudouin writes that when there
is no direct or indirect mention of a préjudice corporal within the meaning given to those
words in Andrusiak, a simple illegal detention will not be sufficient to give rise to an
allegation of "préjudice corporef'®.

[78]) Mr. Hashemi alleges that he has endured "psychological trauma”. Taking this
assertion as averred, the Court must allow Mr. Hashemi's claim to go to trial and not
dismiss It at this preliminary stage: he is directly a victim of a préjudice corporel.

[79] 'Trauma" or "traumatisme” in French™®, is not the equivalent of "mental distress".
The notion of “trauma” brings almost automatically an attack upon the physical integrity

id.

2 Andrusiak c. Montréal (Ville de), [2004] R.J.Q. 2655 (C.A.), par. 49-50

% Montréal (Ville de) c. Fils-Aimé, J.E. 2004-1989 (C.A.), par. 11

% Robert & Colilns, dictionnaire francais-anglais, anglais-frangais, société du Nouveau Littré (Paris)
Colling, London, Glasgow & Toronto, Edition 1983, p. 667




Date: 2011-01-26 Heure: 13:47:23 €5 - Montréal - Juge Robert Mongeon, Fax : 514 228-4550 P. 57 /57

500-17-031760-062 PAGE : 30

of the person enduring it. Le Petit Robert de la Langue Francaise®™ defines
"traumatisme” as:
“Ensemble de troubles physiques ou psychiques provoqués dans
I'organisme par le "trauma®; ensemble des perturbations résultant d'un
violent choc émotionnel”

[80] while the word "trauma" is dafined as:

"lésion, blessure locale produite par un agent extérieur agissant
mécaniquement.”

[81] Accordingly, if the allegation of psychological and emotional trauma is taken as
averred, one must conclude that Mr. Hashemi's physical integrity has been attacked.

[82] This is consistent with Baudouin's opinion that the indirect victim of a deceased
person who sues under a direct action, does not necessarily suffer apréjudice corporel
because the personal physical Integrity of such victim has not been attacked, save in
cases where such victim can prove a nervous shock. Referring to the Schreiber
decision:

"A notre avis, la victime par ricochet d'une personne décédée, qui intente

une actlon personnelle directe ne subit pas de préjudice corporel stricto

sensu puisqu'elle n'a pas été atteinte dans sa propre intégrité physique,

sauf & prouver I'existence d'un choc nerveux.™*

{emphasis added)

[83] Consequently, while Mr. Hasheml was in Canada, he went through a
psychological trauma because of the actions of the Defendants and this trauma, once
proven at trial, may constitute "bodily injury” within the meaning of section 6(1) SIA.

[84] On the issue of nervous shock, Gardner writes:

"Le probléme le plus faclle 3 régler est & nofre avis celul du «choc
nerveuxs, souvent alléigué pour échapper aux courts délais des lois
municipales en matidre d'arrestation injustifiée. I suffit d'exiger du
demandeur une preuve médicale permettant de constater I'existence de ce
choc, contemporain & Parrestation, afin d’éviter les abus. Rien d’autre, en
somma, que I'application de la régle de base en matiére de preuve énoncée
a I'article 2803 C.c.Q.".

[85] This Court agrees with author Gardner and repeats that it will be important to
study at trial the exact nature and depth of the psychological trauma of Mr. Hashemi in
order to determine the physical consequences and traces left upon him by the said
trauma.

% Edition 2000, p. 1573

% Jean-Louis BAUDOUIN st Patrice DESLAURIERS, 7¢ éd., vol.1, Cowansville, Editions Yvon Blais,
2007, p.316.

7 Supra note 13, p. 30
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[86] After Schreiber, the Court of Appeal of Québec, in Andrusiak c. Ville de Montréal,
discussed briefly above, had the opportunity to apply the principles established by the
Supreme Court in Schreiber regarding the concept of bodily injury™.

[871 In Andrusiak, the notion of préjudice corporel was analysed in order to determine
if an unjustified arest and accusation causing nervous shock could be covered by the
expression used in section 2930 of Civil Code of Québec, which reads as follows:

2930. Malgré toute disposition contraire, lorsque I'action est fondée sur
I'obligation de réparer le préjudice corporel causé a autrui, 'exigence de
donner un avis préalablement a I'exercice d'une action, ou d'intenter celle-
ci dans un délai _inférieur a trois ans, ne peut faire échec au délai de
prescription prévu par le présent livre.

[88] The appellant, Andruslak was assaulted by his ex-wife's boyfriend when he went
to pick up his daughter {at the end of visiting hours by the mother, at the ex-wife's grand
mother's house). Andruziak attempted to file a complaint with the police against his ex-
wife's boyfriend. Not only the police did not take his complaint seriously, but only a few
hours later the police informed him that he was being charged of assault and ordered
him to present himself at the police station. While at the police station, Andrusiak
repeated that he was the victim of assauits and offered no resistance. His version of the
facts was not taken into consideration and two years later he was acquitted of all the
charges. Following his acquittal, he sued for the damages he suffered personally and on
his daughter's behalf. The City of Montreal was named as one of the Defendants. The
City presented a motion to dismiss the law suit based on the tardiness of the motion
alleging that the six months prescription period of article 586 of the /of sur les cités et
villes had expired. However the appellant was of the opinion that the three-year
prescription of article 2830 C.c.Q. should apply because his action was based cn his
préjudice corporel. Under this title he was claiming damages for nervous shock. His
claim was dismissed by the Superior Court for non existence of préjudice corporel and
on the assumption that all the claims were in the nature of moral damages.

[89] The Court of Appeal on the other hand, decided that the nervous shock endured
by the appellant should have been considered as a préjudice corporel. The Court, citing
large portions of Schreiber, concluded that préjudice corporei could not exist in the
absence of an attack to physical integrity of a person. However, the Court underiined
that in Schreiber, the notion of physical integrity was held to be a flaxible notion which
could cover nervous shack caused by a brutal police intervention. Nervous shock
caused by the illegal arrest of Andrusiak having been alleged, therefore, the Court of
Appeal considered that the case should be studied in depth to determine the existence
of préjudice corporel. The Exception to dismiss was rejected and Andruzlak’s claim
remanded to trial on the merits.

[80]1 The Court of Appeal furthermore highlighted that in the case of a Motlon for
Dismissal of Action under paragraph 4 of section 165 C.c.p., the allegations of the
Motion should be considered as true. As a result, the Superior Court judge shouid have

% [2004] R.J.Q. 2655 (C.A.)
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considered the allegation of nervous shock as true and should have referred the entire
matter to trial.

Application to the case of Mr. Hashemi

[91] In the present Motion to Institute Proceedings, under the title prejudice suffered
by Mr. Hashemi, the Plaintiff alleges the following regarding the elements constituting
and causing his psychological trauma:

"Mr. Hashemi suffered consliderable prejudice in the period leading up to
Ms. Kazemi's death and continues to suffer as a result of that death. This
prejudice Includes but is not limited to the following elements:

Mr. Hashemi suffered the Initial chological trauma of learning of his
mother's hospitalization in Iran and of the fact she was in a coma;

He suffered considerable trauma as a result of the knowledge that Iranian
authorities would not grant either his grandmother or Canadian authorities
access to his mother, or provide information about the circumstances that
had led to her hospitalization. This trauma was exacerbated by the
unwillingness of lranl authorities to allow for independent medical
assistance or examination of Ms. Kazemi;

Mr. Hashemi suffered the further trauma of leaming that Iranian authorities
had decided to remove his mother from life support while he was attemting
to arrange fo independent medical and her eventual transportation to
Canada for further medical care;

Mr. Hashemi suffered in the knowledge that his mother's death had
occurred in suspicious circumstances, and received only conflicting
Information regarding the cause of death and unwillingness on the part of
Iranian authorities to provide the family with information concerning the
clrcumstances leading to Ms. Kazemi's death;

As evidence of torture was found, Mr. Hashemi suffered the extreme
prejudice of learning that his mother had been severly beaten, tortured and
sexually abused while in Iranlan custody.

al
(emphasis added)

[82] Mr. Hashemi endured this traumatic prejudice while he was residing in Canada
and this Is sufficient to trigger the exception in section 6(1) SIA. If the Plaintiff can prove
that his alleged "trauma" touches upon his physical integrity or constitutes the
equivalent of a "nervous shock" as elaborated by Canadian courts in Schreiber and
Andrusiak, then the immunity of the Defendants shall be non-existent. The existence,
the effects and depth of his trauma are matters that should be demonstrated at triaf

® par. 81 and #. of Re-amanded motion to instituta proceadings.
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before the judge seized of the merits of the case. Accordingly, the recourse of Mr.
Hashemi cannot be dismissed at this stage.

Application to the case of Ms. Zahra Kazemi

[63] The recourse of the Estate of Zahra Kazeml upon its face, cannot be salvaged by
application of section 6(1) SIA. All of the physical assaults suffered by Zahra Kazemi
did not occur in Canada but in [ran.

[94] However, for the foregoing reasons, the exception of section 6(a) of the SIA does
allow the claim of Stephan Hashemi to proceed to trial against all Defendants.

{95] Consequently, the balance of the present judgment only relates to the recourse
of Ms. Kazemi, as much as the fate of Mr. Hashemi's recourse is, for the moment,

settled.

Assuming the constitutional validity of the SIA, what entities or persons may
claim immunity thereunder? Stated otherwise, does the State immunity Act apply

to individual Defendants Prosecutor Saeed Mortazavi and Mohammad Bakhshi?

' [96] Section 3 of the State Immunlty Act gives immunity to a foreign state from the
! jurisdiction of any court in Canada except as provided in the Act.

[97] Section 2 of this Act defines "foreign state” as follows:

... "foreign state" includes

a) any sovereign or other head of the foreign state or of any political
subdivision of the foreign state while acting as such in a public capacity;

b) any government of the foraign state or of any political subdivision of the
foreign state, Including any of its departments, and any agency of the
foreign state, and

¢) any political subdlvision of the foreign state.

“political subdivision” means a province, state or other like political
subdivision of a foreign state that is a federal state.

[98] itis quite clear that, based on the wording of the SIA, the State of Iran, as well as
its Head of State, the Ayatoliah Ali Khamenei (provided that the latter acted in a public
. capacity) are immune from jurisdiction of any Court in Canada. This affirmation does
! not need further analysis or comment.

[99] There is, however, a distinction to be made between the state itself and the head
of the state: while the former is totally and absolutely immune from the jurisdiction of
Canadian courts, the immunity which may be claimed by the head of state will only
apply fo his acts in a public capacity (acta jure imperi) and not to his acts of a more
individual or personal nature (acta jure getionis).
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[100] In the present instance, the allegations made against the Ayatollah Ali Khamenei
are not in the nature of private personal acts but more in the nature of tolerance of a
state policy vis-a-vis foreign journalists. He would, according to the Plaintiffs, have
known or ought to have known that Ms Kazemi, once amrested, would be illegally
detained, interrogated, tortured and eventually murdered. These acts, relate to a state
pelicy rather than to a personal involvement on the part of the Head of State.

[101] Furthermore, the liability of the Head of State is based only upon his knowledge
or vicarious liability for the acts of others under his control. Nowhere is it alleged that
the Head of State has directly and/or actively participated to the brutal acts committed
upon Ms. Kazemi.

[102] In other words, the allegations against the Head of State of iran are in the nature
of acts done in a public capacity, qua Head of State, and assuming the constitutional
validity of the SIA, this Court holds that the allegations made against the Ayatollah Ali
Khamenel presuppose that the head of the State of Iran was there and then acting in his
official capacity. Therefore, the said Defendant is immune from jurisdiction.

[103] In the case at bar, two individuals, namely Saeed Mortazavi and Mohammad
Bakhshi have been sued along with the other two Defendants.

[104] Defendant, Saeed Mortazavi, was the Chief Public Prosecutor for Tehran at the
time of Zahra Kazemi's death and Defendant Mohammad Bakhshi was the Deputy chief
of Intelligence for Evin Prison in Tehran where Zahra Kazemi was detained prior to her
death.

Does the State Immunity Act apply to employees of the foreign state?

[105] The question to be answered is whether or not the definition of "foreign state”
includes the employees of the state acting in their capacity as employees.

[106] The Defendants argue that state immunity extends to functionaries, agents,
officials or servants of the State acting in that capacity. They allege, "A State can only
act through its organs or agencies, which include the persons, representatives or
subordinate organs which form part of the government of State”. They further explain
that if the Act is to have any meaning, It would necessarily provide immunity for those
who work for the State. They submit that filing claims against individuals who worked for
the State and while acting for the State would make the State immunity theoretical and
fictive.

Jaffe v. Miiller™®:

[107] This final decision of the Ontario Court of Appeal appears to be the leading case
on this point.

“11993] 0.J. no. 1377. Leave to appeal to the Supreme Court of Canada denied.
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[108} In Jaffe v. Miller, the Plaintiff filed a claim against the Attorney General of the
State of Florida and a number of individuals who were working for that office under
different tities. Plaintiff Jaffe argued that they (the Defendants) were responsible for
laying false criminal charges against him In Florida in order to coerce him into settling a
civil suit brought against a company controlled by him. Jaffe alleged that the office of
Attorney General of the State of Florida managed to abduct him in Toronto and bring
him to Florida and convict him under criminal charges which resulted in a condemnation
to 35 years in prison in Florida. While in prison he became lll and he was intentionally
denied medical treatment. Two years later, his appeal was successful and he wes
released from prison and permitted to retum to Toronto. Jaffe sought damages in this
case against a number of Defendants in Canada and in Florida for their actions. Among
those Defendants, we find the Stats Attorney for the Seventh Judicial Circuit of the State
of Florida, two Assistant State Attorneys, an investigator for the office of the State
Attomey and a state lawyer for the Florida Department of Business Regulations.

[109] It was submitted by the appellants that the state employees were not
"sovereigns” or "other heads" of Florida and did not fall within the purview of the Act.

[110] The Ontario Court of Appeal decided that the functionaries of the State of
Florida, while they are "acting in pursuit of their duties”, should be accorded the benefils
of sovereign immunity.

[111] The Ontario Court of Appeal held that a state acted through its organs, which,
themseives, actad through their employees, functionarles or representatives and
consequently, these individuals should be accorded the same immunity as the organs
or states which employ them. At paragraph 30, the Court writes:

"What is the point of the state having immunity if its personnel have none
when carrying out their official duties In the host country? Accepting the
earlier analysis to the effect that a restrictive approach to immunity Is preferred
to an absolute one, the immunity, once operative must apply to at least some
employees of a foreign state or it becomes no immunity at all.”

[112] To give immunity to a government department and to deny it fo its functionares
would render the State immunity Act ineffective and inoperative.

[113] I should be noted that this judgment uses the word functionary for the individual
Defendants and defines them as “a person who functions in a specified capacity,
especially in govemment service, and official, civil servants, bureaucrats and other
functionaries.”

[114] This definition applies to Defendants Mortazavi and Bakhshi.
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Jones v. Ministry of Interior Al-Mamiaka Ak-Arabiya AS Saudfya®’

[115] In Jones v. Ministry of interior Al-Mamlaka Al-Arabiya AS Saudiya (The kingdom
of Saudi Arabia), the Plaintiff clalmed that he had been tortured at the hands of a foreign
state (Saudi Arabia) and its officials.

[116] Four individual defendants were sued; two were sued as officers of the
Kingdom's police force. One was sued as a colonel in the Ministry of Interior of the
Kingdom and deputy govemor of a prison in which the claimants where confined. The
fourth defendant was sued as head of Ministry of Interior. Jones argued, "particulars of
severe, systematic and injurious torture”.

[117] The House of Lords held that the said individual defendants were sued as
servants or agents of the Kingdom and that their actions were committed while carrying
out their regular dutles. The acts took place in the prison and during interrogations and
there was no allegation that the acts were committed by the agenis outside of their
public capacity.

[118] In so deciding, the House of Lords extended the state immunity to “servants or
agsnts” in respect of acts done by them as such in the foreign state without any
hesitation and with a brief explanation by leaning on past authorities®.

[119] The highest Court in the United Kingdom stated that there may be, nonetheless,
cases whers there can be a doubt as to whether or not there Is sufficient connectlon
between the foreign state and the individual perpetrator of acts, to entitle them to
immunity. Howaver, in Jones it is clear that the Defendants were sued as servants and
agents of the foreign state and there was no allegation that the reprehensible acts were
committed outside of their public capacity™.

Samantar v. Yousouf, 560 U.S. (2010)

[120] On June 10, 2010, the Supreme Court of the United States issued its reasons for
judgment in the case of Samantar vs Yousuf* and held that the Foreign Sovarsign
Immunities Act of the United States (FSIA) did not offer immunity to the former First
Vice-President, and Minister of Defence (1980 to 1986) and Prime Minister of Somalia
{1987 to 1980).

[121] Mohamed Ali Samantar was sued by natives of Somalia who allege that they, or
members of their families, were the victims of torture and beating during those years.
They sought damages from Samantar based on his alleged authorisation of those acts.

[122] Chief Justice Stevens summarized the issue as follows:

"The narrow question we must decide is whether the FSIA provides
petitioner with immunity from sult based on actions taken in his official

:; [2006] UKHL 26

“ id., par. 11
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capacity. We hold that the FSIA does not govern the determination of
petitioner's immunity from suit.”

[123] The US Supreme Court held that governmental officials are not included in the
definition of "foreign state" and, thersfore, not covered by the FSIA.

[124] This decision is of interest in the present matter mainly because the FSIA is
written in the same format as the SIA. A comparative reading of both statutes suggests
that they proceed to establish a general principle of immunity of jurisdiction in favour of
forelgn states and then proceed to define the notion of "foreign state”. Both statutes will
also proceed further to determine exceptions to the general statement of immunity of
foreign states. Both statutes were written and enacted within a few years of each other
(1976 for the US statute and 1982 for the Canadian statute) at a time where both
countries were essentially relying upon the general common law principles regarding
foreign state immunities.

[125] The FSIA defines a ‘foreign state” in section 1603 as follows:

" (a) A “foreign state” except as used in section 1608 of this title, inciudes a
political subdivision of a foreign state or an agency or instrumentality of a
foreign state as defined In subsection (b).

(b) An "agency or instrumentality of a foreign state” means any entity

(1) which Is a separate legal person, corporats or otherwiss, and

(2) which is an organ of a foreign state or political subdivision thereof, or a
majority of whosa shares or other ownership interest I8 owned by a foreign
state or political subdivision thereof, and

{3) which is neither a citizen of a State of the United States ag deflned in section
1332 (c) and {e) of this title, nor created under the laws of any third country.”

[126] Analyzing these terms used by Congress, the Court decided that the term
“agency or instrumentality” in the FSIA could not include an individual official; the Court
declded that such interpretation was too broad and could not find any indication that
Congress had opted for that interpretation:

“_.. the terms Congress chose simply do not evidence the intent to include
individual officials within the meaning of “agency or Instrumentality™.

[127] The Court further explained that even though the word ‘include” used in
subsection {a) of the definition of “foreign state” suggested that the list that follows was
illustrative and not exhaustive, there were no indications that Congress intended to
"include” individual officials.

[128] The appellant, Samantar, submitted that “a suit against an official must always
be equivalent to a suit against the state because acts taken by a state official on behalf
of a state are acts of the state.” The Court argued that this assertion had been
racognized in the context of an "act of state doctrine™.

® td., p. 10.
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“An official's acts can ba considered the acts of the foreign state, and that
“the courts of one country wilf not sit In judgment” of those acts when done
within the territory of the foreign state. See Underhiil v. Hernandez, 168 U.S.
250, 252, 254 (1897)." *

[129] The Court also indicated that even though the act of state doctrine is distinct from
state immunity, in some circumstances state immunity can be granted to an individual
official acting in his official capacity. However, in light of the words of FSIA, this
immunity was not intended to be codified. This appeared clear to the Supreme Court
judges because they could not find any wording in the FSIA which determined “how and
when individual officials are covered.”

[130] The US Suprems Court held that even if the FSIA did not apply to Samaritar, he
could still bar the American courts' jurisdiction by referring to principles of foreign
sovereign Immunity at common law.

[131] In point of fact, the Yousuf decision declares that US law, on the subject of state
immunity, finds its source not anly in the FSIA but also In the common law.

[132] Canadian law, on the subject, is quite different in that the SIA appears to have
codified all applicable common law principles into the SIA which constitutes the unique
legislative source on the question of state immunity.

[133] Accordingly, it becomes difficult, if not impossible, to import the reasoning of the
US Supreme Court into our own legal reasoning on the subject.

[134] Justice Stevens, writing for the Court, at pages 3-4, firstly summarized the
position of the district Court and then the position of the Court of Appeals:

"The FSIA provides that a “foreign state shall be immune from the
jurisdiction™ of both federal and state courts except as provided in the Act,
28 U.S.C. § 1604, and the District Court noted that none of the partles had
argued that any exception was applicable, App. to Pet. for Cert. 46a-47a.
Although characterizing the statue as silent on its applicability to the
officials of a foreign state, the District Court followed appellate decisions
holding that a foreign state’s soverelgn immunity under the Act extends to
"an individual acting in his official capacity on behalf of a foreign state,”
but not to ~an official who acts beyond the scope of his authority.” /d., at
47a (quoting Velasco v. Government of Indonesia, 370 F. 3d 392, 398, 399
(CA4 2004)). The court rejected respondents’ argument that petitioner was

necessarl ing be the scopse of his auth because he a
violated international law.

The Court of Appeals reversed, refecting the District Court's rullng that the
FSIA governs petitioner's immunity from suit. It acknowledged "the

majority view" among the Circuits that "the FSIA applies to individual
officials of a foreign state.” 552 F. 3d 371, 378 (CA4 2009). It disagreed

with_that view, however, and concluded, "based on tha language and
st g of the that the FSIA doesg not a to individual forel

“1d.p. 18







